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Abstract

This paper tackles the issue of derogation of State’s international obligations in the field of
human rights protection. Although derogation clauses are often included in human rights
treaties, their application is regarded as an exception rather than a rule and undergo strict
scrutiny as to their legality. It is universally acknowledged that such derogation is allowed
in the most severe of circumstances, usually referred as “war or other public emergency
threatening the life of the nation”. The Author therefore considers whether the global
COVID-19 pandemic might be categorized as such and thereby justify the measures un-
dertaken by States to stop the spread of the coronavirus.
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Streszczenie

Przedmiotem artykutu sg zagadnienia zwigzane z derogacja migdzynarodowych zobowia-
zan panstw ptynacych z migdzynarodowej ochrony praw czlowieka. Mimo iz klauzule
derogacyjne znajduja si¢ w tresci wielu traktatow chronigcych prawa cztowieka, ich sto-
sowanie jest postrzegane w kategoriach wyjatku, co pociaga za sobg rygorystyczng oceng
ich legalnosci. Powszechnie przyjmuje sig, ze derogacja zobowigzan prawnocztowieczych
jest dopuszczalna tylko w wyjatkowych sytuacjach, okreslanych zazwyczaj jako ,,wojna
lub inne niebezpieczenstwo publiczne zagrazajace zyciu narodu”. Artykut jest proba
odpowiedzi na pytanie, czy pandemia COVID-19 moze by¢ uznana za taka okolicznos$¢,
a co za tym idzie — czy moze stanowi¢ uzasadnienie dla srodkéw podejmowanych przez
panstwa w celu zwalczania koronawirusa.

Stowa kluczowe: prawa cztowieka, Europejska Konwencja Praw Czlowieka, niebezpie-
czenstwo publiczne, derogacja praw cztowieka, SARS-CoV-2, zagrozenie zycia narodu

1. Introduction

On 17 March 2020 Latvia, as the first State-Party to the 1950 Convention for the Protection
of Human Rights and Fundamental Freedoms (hereinafter: ECHR) informed the Secretary
General of the Council of Europe of its intention to exercise its right under Article 15 of
ECHR and to derogate from its obligations under the ECHR'. Following the announcement
of the World Health Organization on 11 March 2020 that COVID-19 was confirmed as
a pandemic, and taking into account the significant danger the spread of COVID-19 posed
to public health, on 12 March 2020, the Government of Latvia declared an emergency
situation in the entire territory of the Republic. Hence Latvia intended to derogate from
certain obligations under Articles 8 and 11 of the ECHR, Article 2 of Protocol No. 1 to
the ECHR, and Article 2 of Protocol No. 4 to the ECHR.

! Note verbale Permanent Representation of the Republic of Latvia to the Council of Europe of 16 March
2020, available at: https://rm.coe.int/09000016809ce91f2.
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In the following month, Romania®, Armenia®, the Republic of Moldova*, Estonia’,
Georgia®, Albania’, North Macedonia®, Serbia’ and San Marino'® notified the Secretary
General of the Council of Europe of their decision to use Article 15 of the ECHR.

The aforementioned declarations of invoking Article 15 of the ECHR are neither the
first nor the last cases of derogation by States of its international obligations. Solely
under the ECHR that kind of declaration are made by State parties approximately every
six months. Nevertheless, what distinguishes those declarations is the reason they were
made in the first place, that is the outbreak of global pandemic of COVID-19. To this
date, derogations of international obligations toward human rights were justified either
by war, rebellion, public unrest or, most commonly, the terrorist threat. In the context of
current situation the question arises, whether the global pandemic of SARS-CoV-2 may be
determined under the ECHR!! as a “public emergency threatening the life of the nation”?

2 The Romanian Government’s declaration related to the Convention on the Protection of Human Rights
and Fundamental Freedoms registered by the Secretariat General on 17 March 2020. Withdrawal of Derogation
registered at the Council of Europe Secretariat General on 15 May 2020. All declarations and withdrawals men-
tioned below are available at https://www.coe.int/en/web/conventions/full-list?module=declarations-by-trea-
ty&numSte=005&codeNature=0 (access: 14.11.2021).

3 The Armenian Government’s declaration related to the Convention on the Protection of Human Rights
and Fundamental Freedoms registered by the Secretariat General on 19 March 2020. Withdrawal of Derogation
registered at the Council of Europe Secretariat General on 16 September 2020.

4 The declaration of the Government of the Republic of Moldova related to the Convention on the Pro-
tection of Human Rights and Fundamental Freedoms registered by the Secretariat General on 19 March 2020.
Withdrawal of Derogation registered at the Council of Europe Secretariat General on 20 May 2020.

5 The declaration of the Estonian Government related to the Convention on the Protection of Human
Rights and Fundamental Freedoms registered by the Secretariat General on 20 March 2020. Withdrawal of
Derogation registered at the Council of Europe Secretariat General on 18 May 2020.

¢ The declaration of the Georgian Government related to the Convention on the Protection of Human
Rights and Fundamental Freedoms registered by the Secretariat General on 23 March 2020.

7 The declaration of the Albanian Government related to the Convention on the Protection of Human
Rights and Fundamental Freedoms registered by the Secretariat General on 31 March 2020. Withdrawal of
Derogation registered at the Council of Europe Secretariat General on 25 June 2020.

§ The declaration of the Government of North Macedonia related to the Convention on the Protection of
Human Rights and Fundamental Freedoms registered by the Secretariat General on 1 April 2020. Withdrawal
of Derogation registered at the Council of Europe Secretariat General on 30 June 2020.

° The declaration of the Serbian Government related to the Convention on the Protection of Human Rights
and Fundamental Freedoms registered by the Secretariat General on 6 April 2020. Withdrawal of Derogation
registered at the Council of Europe Secretariat General on 13 October 2020.

1% The declaration of the Government of San Marino related to the Convention on the Protection of Human
Rights and Fundamental Freedoms registered by the Secretariat General on 10 April 2020. Withdrawal of
Derogation registered at the Council of Europe Secretariat General on 8 July 2020.

1 Of all the human rights protection regimes, the ECHR system is the most developed and therefore is com-
monly treated as the model prototype for human rights protection. Therefore, the present analysis of derogation
practice is also based mainly on interpretation and judicial acquis of the European Court of Human Rights.
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2. Derogation from international human rights obligations

As mentioned above, the right to derogate from obligations contained in the ECHR is
included under Article 15'2, It provides that:

1. In time of war or other public emergency threatening the life of the nation any High
Contracting Party may take measures derogating from its obligations under [the] Con-
vention to the extent strictly required by the exigencies of the situation, provided that
such measures are not inconsistent with its other obligations under international law.
2. No derogation from Article 2, except in respect of deaths resulting from lawful acts
of war, or from Articles 3, 4 (§ 1) and 7 shall be made under this provision.

3. Any High Contracting Party availing itself of this right of derogation shall keep the
Secretary General of the Council of Europe fully informed of the measures which it
has taken and the reasons therefore. It shall also inform the Secretary General of the
Council of Europe when such measures have ceased to operate and the provisions of
the Convention are again being fully executed'?.

The text of Article 15 is based on the draft Article 4 of the United Nations draft Cove-
nant on Human Rights, which later became Article 4 of the 1966 International Covenant
on Civil and Political Rights (hereinafter: ICCPR)", although the exact wording differs
in two cases (discussed below). The general framework of Article 15 shows that it cov-
ers three main issues: paragraph 1 defines the circumstances in which Contracting Party
can validly derogate from its obligations under the ECHR. Paragraph 2 excludes certain
rights from any derogation and finally paragraph 3 of Article 15 outlines the procedure
of derogation which must be followed in order to implement the derogation effectively.
Each of these issues will be discussed in turn.

2.1. Causes for derogation

Article 15.1 sets out three conditions for a valid derogation of the ECHR obligations.
Firstly, the derogation must be declared in time of war or other public emergency threat-
ening the life of the nation. Secondly, the measures taken in response to that war or
public emergency must not go beyond the extent strictly required by the exigencies of
the situation; and thirdly, the measures must not be inconsistent with the State’s other
obligations under international law.

The right of derogation can be invoked only in time of war or other public emergency
threatening the life of the nation. The practice of States under Article 15 and jurisprudence
of the European Court of Human Rights (hereinafter: the ECtHR) give some insight as

12 Cf, for similar provisions, eg. Article 4(1) of the 1966 International Covenant on Civil and Political
Rights; Article 27(1) of the 1969 American Convention on Human Rights; and Article 30 of the 1961 Euro-
pean Social Charter. Notably, there is no such clause in the African Charter on Human and Peoples’ Rights.

'3 Article 15 of the ECHR, ETS No. 005.

4 For fascinating history of drafting the derogation clause of Article 15 of the ECHR and Article 4 of
ICCPR, see: p. 10 of the Travaux préparatoires on Article 15 and Appendix 1 thereto, (available at: https://
www.echr.coe.int/LibraryDocs/Travaux/ECHRTravaux-ART15-DH(56)4-EN1675477.pdf (access: 14.11.2021).
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to the meaning of this term. Although the Court has not been required to interpret the
meaning of “war”, but nevertheless it might be assumed that this term shall be understood
similarly as in international humanitarian law, i.e. all cases of declared war or of any other
armed conflict which may arise between two or more of the High Contracting Parties,
even if the state of war is not recognized by one of them!'s. Any other case of violence or
public unrest short of war is likely to fall within the scope of the second requirement of
Article 15.1, namely a “public emergency threatening the life of the nation”.

While up to date only eight States-parties to the ECHR (Albania, Armenia, France,
Georgia, Greece, Ireland, Turkey and the United Kingdom) have relied on their right of
derogation of the ECHR obligations in the proceedings before the ECtHR, the circum-
stances of those cases shed some light on the notion of “public emergency threatening the
life of the nation”. As the ECtHR stated in Lawless v. Ireland'’, the customary meaning
of this term is clear and refers to “an exceptional situation of crisis or emergency which
affects the whole population and constitutes a threat to the organised life of the commu-
nity of which the State is composed”. The emergency should be real or imminent; a crisis
which concerns only a particular region of the State can amount to a public emergency
threatening “the life of the nation”!” and the crisis or danger should be exceptional in
that sense, that “the normal measures or restrictions permitted by the Convention for the
maintenance of public safety, health and order are plainly inadequate”'®.

However, neither the ECHR, nor the ECtHR’s jurisprudence indicate whether the
emergency shall be temporary or of more permanent nature. Indeed, the ECtHR in its
judgments demonstrated that it is possible for a “public emergency” within the meaning
of Article 15 to continue for many years®.,

What is of paramount importance, the ECtHR leaves to the national authorities of
State-party the assessment as to whether such an exceptional situation of public emer-
gency exists. The rationale is obvious — the State’s direct and constant awareness of the
situation on its own territory makes it generally better placed than the international judge
to decide both on the presence of such an emergency and on the nature and scope of the
derogations necessary to avert it. As the Court stated in lreland v. the United Kingdom:
“it falls in the first place to each Contracting State, with its responsibility for ‘the life of
[its] nation’, to determine whether that life is threatened by a ‘public emergency’”*’. Nev-
ertheless, the ECtHR had emphasised on numerous occasions that States do not enjoy an
unlimited discretion in this respect. The domestic margin of appreciation is — as in every

15> Common Article 2 to the Geneva Conventions of 1949, UNTS no. 973.

16 Lawless v. Ireland (no.3), Application no. 332/57, Judgment of 1 July 1961, § 28.

7 Cf.: Ireland v. the United Kingdom, Application no. 5310/71, Judgment of 18 January 1978, § 205,
Aksoy v. Turkey, Application no. 21987/93, Judgment of 18 December 1996, § 70.

18 Denmark, Norway, Sweden and the Netherlands v. Greece (the “Greek case”), European Commission
on Human Rights Report, 1969, § 153.

19 Cf.: Ireland v. the United Kingdom, Application no. 5310/71, Judgment of 18 January 1978, Brannigan
and McBride v. the United Kingdom, Applications no. 14553/89 and 14554/89, Judgment of 26 May 1993,
Marshall v. the United Kingdom, Application no. 41571/98, Decision of 10 July 2001.

20 Ireland v. the United Kingdom, Application no. 5310/71, Judgment of 18 January 1978, § 207.
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case of the application of the ECHR — of accompanied by international supervision®! But
what differs the wording of Article 15 of the ECHR from Article 4 of the ICCPR, is that
the ECHR does not require for the validity of the derogation that the existence of the war
or other public emergency shall be officially proclaimed by the invoking State?.

The States’ margin of appreciation in case of derogation their international obliga-
tions is also limited by the requirement that a State may take measures derogating from
its obligations only to the extent strictly required by the situation. The ECtHR further
explained that the existence of a “public emergency threatening the life of the nation”
must not serve as a pretext for limiting freedom of political debate — “even in a state of
emergency the States must bear in mind that any measures taken should seek to protect
the democratic order from the threats to it, and every effort should be made to safeguard
the values of a democratic society, such as pluralism, tolerance and broadmindedness™*.

To assess whether the measures taken were “strictly required by the exigencies of the
situation and consistent with the other obligations under international law”, the ECtHR
examines the complaints on the merits. This requires for the ECtHR to consider wheth-
er ordinary laws would have been sufficient to meet the danger caused by the public
emergency?*; whether the measures are a genuine response to an emergency situation?;
whether the measures were used for the purpose for which they were granted®®; whether
the derogation is limited in scope and the reasons advanced in support of it?’; or whether
the need for the derogation was kept under review?®. These factors shall be assessed on the
basis of the “conditions and circumstances reigning when [the measures] were originally
taken and subsequently applied””.

Finally, the last condition for the validity of derogation under Article 15 is that the
undertaken measures shall not be inconsistent with the State’s other obligations under
international law. This requirement is interpreted by the ECtHR as the requirement of
consistency between the ECHR and international humanitarian law>’.

2 Brannigan and McBride v. the United Kingdom, Applications no. 14553/89 and 14554/89, Judgment of
26 May 1993, § 43; Mehmet Hasan Altan v. Turkey, Application no. 13237/17, Judgment of 10 March 2018,
§ 91; Sahin Alpay v. Turkey, Application no. 16538/17, Judgment of 20 March 2018, § 75).

22 See Article 4 of the ICCPR, UNTS No. 14668.

3 Mehmet Hasan Altan v. Turkey, Application no. 13237/17, Judgment of 10 March 2018, § 210; Sahin
Alpay v. Turkey, Application no. 16538/17, Judgment of 20 March 2018, § 180.

2 Lawless v. Ireland (no.3), Application no. 332/57, Judgment of 1 July 1961, § 36; Ireland v. the United
Kingdom, Application no. 5310/71, Judgment of 18 January 1978, § 212.

» Brannigan and McBride v. the United Kingdom, Applications no. 14553/89 and 14554/89, Judgment of
26 May 1993, § 51; Alparslan Altan v. Turkey, Application no. 12778/17, Judgment of 16 April 2019, § 118.

2 Lawless v. Ireland (no.3), Application no. 332/57, Judgment of 1 July 1961, § 38.

> Brannigan and McBride v. the United Kingdom, Applications no. 14553/89 and 14554/89, Judgment
of 26 May 1993, § 66.

2 Brannigan and McBride v. the United Kingdom, Applications no. 14553/89 and 14554/89, Judgment
of 26 May 1993, § 54.

2 [Ireland v. the United Kingdom, Application no. 5310/71, Judgment of 18 January 1978, § 214.

30 See: Hassan v. the United Kingdom, Application no. 29750/09, Grand Chamber Judgment of 16 Sep-
tember 2014, Georgia v. Russia (1I), Application no. 38263/08, Grand Chamber Judgment of 21 January 2021.
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2.2. Prohibition of derogation

Article 15.2 enumerates a catalogue of fundamental human rights which cannot be
subjected to derogation under Article 15.1. These are right to life (except in respect of
deaths resulting from lawful acts of war), prohibition of torture and other inhuman or
degrading treatment or punishment, prohibition of slavery or servitude and prohibition
of punishment without law.

Moreover, three of the Additional Protocols to the Convention also contain clauses
which prohibit derogation from certain of the rights protected. These are Protocol No. 6
(the abolition of the death penalty in time of peace and limiting the death penalty in time
of war), Protocol No. 7 (the ne bis in idem principle) and Protocol No. 13 (the complete
abolition of the death penalty).

2.3. Procedure of derogation

A State which seeks to derogate its obligations under the ECHR is obligated to notify
the Secretary General of the Council of Europe of the measures undertaken, the reasons
justifying them and the date on which they cease to apply. In the absence of an official
and public notice of derogation, a State cannot apply Article 15 of the ECHR to the
measures undertaken, even if the state of emergency objectively existed®'. In Greece v.
United Kingdom?, the European Commission on Human Rights stressed that “it was really
essential for the satisfactory working of the Convention that the text of measures taken
under Article 15 should form part of the information provided by the High Contracting
Party concerned”.

The duty to notify of the derogation is crucial for the ECtHR to correctly assess the
validity of derogation. The ECtHR reiterated in numerous judgments that it was competent
to examine the validity of the derogation declaration of its own motion and especially
whether the notice of derogation contained sufficient information about the measures
undertaken by the State**. Moreover, the ECtHR found in Sakik and Others v. Turkey**
that it would run counter to the object and purpose of Article 15 of the ECHR if, when
assessing the territorial scope of the derogation concerned, it were to extend its effects to
territory not explicitly named in the notice of derogation?.

Finally, in compliance with the last sentence of Article 15.3, when the derogation is
withdrawn, in any case concerning measures taken after the withdrawal of the derogation,

3 Cf. Cyprus v. Turkey, Application no. 8007/77, European Commission on Human Rights Report, 1983.

32 Greece v. United Kingdom, Application no. 176/56, European Commission on Human Rights Report,
1958 § 81.

3 Aksoy v. Turkey, Application no. 21987/93, Judgment of 18 December 1996, §§ 85-86.

3% Sakik and Others v. Turkey, Applications no. 23878/94, 23879/94, 23880/94, 23881/94, 23882/94 and
23883/94 (joined), Judgment of 26 November 1997.

35 See also: Abdiilsamet Yaman v. Turkey, Application no. 32446/96, Judgment of 2 November 2004;
Yurttas v. Turkey, Applications no. 25143/94, 27098/95, Judgment of 27 May 2004.
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the ECtHR will examine the case on the basis that the relevant articles of the ECHR are
fully applicable again’®.

3. Measures undertaken during pandemic

The abovementioned regime of derogation under Article 15 of the ECHR was clearly
envisioned for situations that can be described as war, armed conflict, uprising, rebellion
or any other form of public unrest where the use of force is inevitable. However it is not
clear whether any other situation, i.e. non-threatening of the use of force, may be referred
as “public emergency threatening the life of the nation” and in particular, whether the
global pandemic is such a situation.

The COVID-19 pandemic is undoubtedly one of the deadliest in written history*” and
States are scrambling to contain the spread of the virus. Given the relatively unprecedented
nature of COVID-19, sometimes conflicting medical evidence guiding government actions
and different impacts and rates of infections across different countries, it is hard to blame
States for adopting, at times, incoherent responses. Although every State has the sovereign
right to regulate the situation on its own territory, the majority of States have decided to
adopt similar measures, e.g. impose travel restrictions, borders screening, more or less
stringent lockdowns, curfews, prohibition of public gatherings of any kind, cancelling
public events, promoting social distance, and — most of all — universal application of
sanitary measures (face masks and disinfectants)3®.

The aforementioned public health measures may — according to the popular belief —
seem ineffective, tedious and burdensome, but — from the legal point of view — may also
cause some doubts as to their consistency with human rights. Even a cursory analysis
of the ECHR allow us to note that extended lockdowns and curfews may violate Article
5 of the ECHR and Article 2 of the Protocol no. 4; prohibition of assemblies and public
gathering of all kinds may contravene stipulations of Article 11 of the ECHR in the first
place, but also Article 9 when concerning religious events (e.g. masses or prayers of any
religion) or Article 10 of the ECHR in cases, for example, public protests.

These observations might justify the eagerness of some State-parties to derogate from
its obligations under the ECHR. However, this kind of action seems a little exaggerated.
Article 5 of the ECHR allows for the lawful detention of persons for the prevention of the
spreading of infectious diseases and Articles 8 to 11 allow limitations for protection of
health and public order even without any emergency. Obviously, these limitations need to
be legal, i.e. prescribed by law and necessary in democratic society, i.e. proportionate to
the goal they are to achieve. It is universally accepted that, in times of emergency, States

3¢ Brogan and Others v. the United Kingdom, Application no. 11209/84, 11234/84, 11266/84, 11386/85,
Judgment of 29 November 1988, § 48.

37 As of 17 November 2021, more than 260 million cases and 5.19 million deaths have been confirmed
around the Globe. Data retrieved from WHO, https://covid19.who.int/info/ (access: 17.11.2021).

3% Apparently, despite of the whole century passing since the Spanish flu outbreak, the public health meas-
ures have not changed a lot. See for more: L. Spinney, Pale rider: the Spanish flu of 1918 and how it changed
the world, London, Vintage, 2018, p. 152.
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tend to give new extensive powers to the executive branch, including those of a primar-
ily legislative nature. The implementation of limitations imposed in such a manner, i.e.
by executive order instead of parliamentary bill, may rise some questions as to legality
of those limitations and in this context declaration of derogation under Article 15 of the
ECHR might help to overcome the legality requirement and perhaps loosen the scrutiny in
necessity assessment but otherwise the practical impact of derogation might be very limited.

But the question still stands — is the global pandemic a “public emergency threatening
the life of the nation™? As remarked above, this is the first time States invoked derogation
of its international obligations due to global outbreak of highly contagious disease. It
is also the first pandemic of this magnitude in todays, globalized world and the lack of
established practice is clearly visible. Nevertheless, nothing in the wording of Article 15
of the ECHR and subsequent jurisprudence of the ECtHR prevents the State-parties to
the ECHR from executing their right to derogation. The ECtHR stated on numerous oc-
casions that it is the right of a State to determine whether life of its nation is threatened
by a ‘public emergency’®. Prima facie, the pandemic is far from being similar to war or
other crisis where the use of force is entangled, yet the death toll of COVID-19, together
with its economic and social costs seem an important argument for classifying pandemic
as public emergency threatening the life of the nation within the meaning of Article 15 of
the ECHR. And it is likely that in the near future the ECtHR will be called upon to rule
on whether that was a case and whether particular measures and provisions adopted by
States in response to COVID-19 were ‘strictly required by the exigencies of the situation’
as laid down under Article 15 of the ECHR®.

4. Closing remarks

The extent of measures taken in response to the current COVID-19 threat and the way
they are applied considerably vary from one State to another. While some restrictive
measures adopted by States may be justified on the ground of the usual provisions of the
ECHR relating to the protection of health*, measures of exceptional nature may require
derogations from the States’ obligations under the Convention. It is for each state to assess
whether the measures it adopts warrant such a derogation, depending on the nature and
extent of restrictions applied to the rights and freedoms protected by the ECHR*.
Nevertheless, taking into considerations the permissible limitations under the ECHR,
human rights and the ECHR in particular are not the obstacles to effective governmental

3 Cf. Ireland v. the United Kingdom, Application no. 5310/71, Judgment of 18 January 1978, § 207.

40 See more: S. Molloy, Covid-19 and Derogations Before the European Court of Human Rights, VerfBlog,
2020/4/10, https://verfassungsblog.de/covid-19-and-derogations-before-the-european-court-of-human-rights/,
DOI: 10.17176/20200410-153051-0.

4l See Article 5 paragraph le, paragraph 2 of Articles 8 to 11 of the ECHR and Article 2 paragraph 3 of
Protocol No 4 to the ECHR.

42 Committee of Ministers of Council of Europe Reply to the Parliamentary Assembly of Council of Europe
Recommendation np. 2125 (2018), https://pace.coe.int/en/files/24680 (access: 15.11.2021).
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measures targeting the pandemic®. It seems that the only real danger of addressing the
COVID-19 pandemic in the “normal way”, i.e. by limitations prescribed by law, would be
that emergency laws may stay with us much longer than the pandemic itself*. However,
as the case may be, then the ECtHR shall assess if such laws are necessary in democratic,
corona-free society.
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